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PROHIBITION 

and 

PERSONAL  LIBERTY 

By 

PROFESSOR  IRVING  FISHER 

Yale  University 

(Editor's  Note:  The  following  is  the  statement  of  Professor 
Fisher,  world  known  economist,  made  before  the  United  States 
Senate  Judiciary  Subcommittee  on  Prohibition,  April,  1926.) 

We  may  sum  up  the  good  from  prohibition  by  saying 
it  has  partially  emancipated  the  human  race  from  slavery 
to  drink,  and,  in  particular,  partially  emancipated  it  from 
drunkenness,  disease,  premature  death,  poverty,  crime 
and  prostitution. 

To  the  extent  that  this  emancipation  from  slavery  in 
these  multiform  ways  is  really  effective,  prohibition  gives 
us  a new  freedom,  a true  liberty,  in  view  of  which  the 
so-called  “personal  liberty”  argument  becomes  a hollow 
mockery. 

Real  Liberty 

This  is  the  fourth  cardinal  fact  to  be  faced,  the  seem- 
ing paradox  that  prohibition  increases  personal  liberty 
more  than  it  decreases  it. 

If  laws  prohibiting  the  use  of  such  habit-forming 
drugs  as  opium,  morphine,  chloral,  etc.,  are  not  an  in- 
terference with  personal  liberty,  but  a means  of  liberat- 
ing both  the  addict  and  his  family  from  a form  of  slav- 
ery, how  can  anyone  deny  that  the  same  principle  ap- 
plies to  laws  prohibiting  the  use  of  alcohol,  the  habit- 
forming drug  that  is  the  most  widely  used  of  any,  and, 
therefore,  the  most  damaging? 

Prohibition  does,  in  form,  limit  “personal  liberty,”  just 
as  do  other  anti-drug  laws  and  the  prohibition  of  the 
manufacture  of  poisonous  phosphorus  matches,  compul- 
sory vaccination,  compulsory  education,  laws  compelling 
wife  support,  compulsory  military  service,  quarantine 
against  plague  or  foot-and-mouth  disease,  laws  restrict- 
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ing  building  areas,  tenement  laws  prohibiting  fire  traps 
in  houses,  laws  prohibiting  nuisances,  laws  prohibiting 
spitting  on  sidewalks  or  in  public  vehicles  and  laws  pro- 
hibiting -the  use  of  houses  for  immoral  purposes.  In 
fact,  all  laws  imply  compulsion  or  prohibition,  limiting 
personal  liberty  in  form.  But  form  is  not  substance. 

Form  Versus  Substance 

You  have  heard  the  persuasive  appeal  of  certain  rep- 
resentatives of  labor,  who  regard  prohibition  as  an  in- 
fringement of  personal  liberty.  Put  that  appeal  for  the 
form  of  “personal  liberty”  against  the  substance  of  per- 
sonal liberty  set  forth  in  the  quotations  I have  made 
from  Warren  S.  Stone.  (The  quotations  referred  to  are 
those  of  Warren  S.  Stone,  Grand  Chief  of  the  Brother- 
hood of  Locomotive  Engineers;  “There  are  some  people 
who  labor  under  the  delusion  that  they  are  going  to  have 
the  prohibition  law  modified  or  abolished.  Some  one 
should  wake  them  from  their  Rip  Van  Winkle  sleep.  I 
wish  they  could  go  with  me  for  thirty  days  as  I travel 
over  this  broad  land  and  see  the  homes  being  erected 
everywhere,  note  the  accounts  being  opened  in  savings 
banks,  see  the  families  out  together  in  parks,  recreation 
and  community  centers,  children  well-fed,  with  shoes  to 
wear,  and  warm  clothing,  going  to  school;  see  prosperity, 
happiness  and  sunshine  where  formerly  there  were  only 
squalor  and  misery.  All  this  as  a result  of  prohibition. 
We  are  not  going  back  to  the  old  condition  of  things 
with  their  misery,  want  and  poverty — never  again.  PRO- 
HIBITION HAS  COME  TO  STAY!”— Ed.)  Also  ask 
the  wife  of  the  working  man  who  wants  full  personal  lib- 
erty to  drink  whether  this  increases  her  personal  liberty! 
She  will  not  be  so  doctrinaire  about  it,  but  will  drive 
straight  to  the  main  point  that  her  husband’s  personal  lib- 
erty  to  drink  takes  away  her  personal  liberty  to  eat! 

The  word  “Prohibition”  suggests  negation  of  liberty, 
just  as  did  the  word  “Abolition”  in  slavery  days.  If  we 
could  have  used  “Emancipation”  at  the  start,  in  either 
case,  it  might  have  suggested  instead  the  acquisition  of 
liberty. 
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Liberty  Under  Law 

What  is  “personal  liberty”  in  essence?  If  by  personal 
liberty  we  mean  freedom  from  legislative  restrictions,  it 
is  synonymous  with  anarchy.  Every  legal  authority 
points  out  this  absurdity  and  emphasizes  that  true  lib- 
erty is  liberty  under  law.  For  instance: 

“Liberty  as  understood  in  this  country  is  not  license, 
but  liberty  regulated  by  law." 

state  V.  Powell,  50  N.  E.  900,  902,  58  Ohio  St.  324, 
41  L.  R.  A.  854. 

“Liberty,  the  greatest  of  all  rights,  is  not  unrestricted 
license  to  act  according  to  one’s  own  will.  Liberty  is 
freedom  from  restraint  under  conditions  essential  to 
equal  enjoyment  of  the  same  right  by  others.  It  is, 
then,  liberty  regulated  by  law.” 

Kentucky  Board  of  Pharmacy  v.  Cassidy,  74  S.  W.  730, 
732,  25  Ky.  Law  Rep.  102  (citing  Crowley  v.  Chris- 
tensen, 137  U.  S.  86,  89,  11  Sup.  Ct.  13,  34  L.  Ed. 
620). 

“Nor  can  it  be  said  that  the  government  inter- 
feres with  or  impairs  anyone’s  constitutional  rights 
to  liberty  or  to  property  when  the  government  de- 
termines that  the  manufacture  and  sale  of  intoxi- 
cating drinks  for  general  or  individual  use,  as  a bev- 
erage, are  or  may  become  harmful  to  society,  and 
constitute,  therefore,  a business  in  which  no  one  may 
lawfully  engage.” 

Crowley  v.  Christensen,  137  V.  S. 

In  the  case  of  State  v.  Doe,  139  Pac.,  on  page  1170, 
the  Supreme  Court  of  Kansas  said: 

“Intoxicating  liquors  belong  to  a class  of  commod- 
ities which  may  be  contraband  at  the  will  of  Con- 
gress.” 

Citing  another  case: 

“Liberty,  used  in  the  first  section  of  the  Bill  of 
Rights,  does  not  mean  a mere  freedom  from  phys- 
ical restraint  or  from  the  state  of  slavery,  but  in- 
cludes the  right  of  man  to  be  free  in  the  enjoy- 
ment of  those  faculties  with  which  he  has  been  en- 
dowed by  the  Crefator,  subject  only  to  such  re- 
straints as  are  necessary  for  the  common  welfare.” 

Palmer  v.  Tingle,  45  N.  B.  313,  314,  55  Ohio  St.  423. 
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Heraclitus,  a noted  Greek  philosopher,  said: 

“The  major  problem  of  human  society  is  to  com- 
bine that  degree  of  liberty,  without  which  law  is 
tyranny,  with  that  degree  of  law,  without  which  lib- 
erty becomes  license.” 

The  essence  of  liberty  is  psychological.  It  is  the 
power  to  satisfy  the  major  human  instincts,  such  as  the 
instinct  of  self-preservation,  the  instinct  of  workman- 
ship, the  instinct  of  self-respect  and  the  instinct  of  home- 
making. Liberty  is  the  power  to  really  satisfy  our  fun- 
damental human  wants.  Alcohol  interferes  with  that 
true  individual  liberty,  just  as  does  opium,  morphine, 
chloral  or  any  other  habit-forming  drug  that  “steals 
away  our  brains.”  The  man  who  has  the  most  liberty 
is  the  one  who  enjoys  the  greatest  freedom  to  exercise 
his  faculties.  Anything  that  impairs  or  befuddles  those 
faculties  narrows  the  range  of  freedom  to  exercise  them. 

Liberty  a Relative  Term 

An  athlete  who  has  imbibed  alcohol  cannot  run  as  fast, 
jump  as  high,  pitch  a baseball  or  kick  a football  as  ac- 
curately as  if  he  had  not.  He  has  limited  his  own  free- 
dom to  exercise  his  faculties.  If  he  is  drunk  he  has  lost 
his  freedom  even  to  walk  straight. 

A drunken  chauffeur  has  lost  his  freedom  to  drive  his 
car  straight,  and  when,  on  that  account,  he  collides  with 
my  car,  he  has  impaired  my  freedom  also.  So  prohibi- 
tion that  keeps  a sea  captain  sober  on  the  bridge  safe- 
guards the  liberties  of  all  aboard.  Prohibition  that  keeps 
a mechanic  sober  in  a factory  safeguards  the  freedom 
of  all  employes  from  accidents.  Much  as  I would  like 
to  allow  any  automobile  driver  personal  liberty  to  drink 
as  he  sees  fit,  I would  also  like  my  own  liberty  to  drive 
on  the  streets  without  his  running  into  me.  With  this 
constant  increase  in  the  number  of  automobiles  the 
American  public  is  not  and  cannot  be  safe  without  pro- 
hibition. The  necessity  for  total  abstinence  for  locomo- 
tive engineers  was  recognized  and  approved  long  before 
general  prohibition.  But  now  it  turns  out  that  all  of  us 
are  locomotive  engineers,  not  only  because  we  drive 
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automobiles,  but  because,  in  this  day  of  highly  competi- 
tive struggling  and  extreme  specialization,  we  carry  each 
others’  lives  in  our  hands  and  need  our  keenest  wits. 

The  test  of  actual  experience  shows  that,  in  prohibi- 
tion territory,  the  feeling  that  personal  liberty  is  ham- 
pered tends  to  disappear,  and  in  its  place  comes  a real 
sense  of  being  liberated  from  slavery  to  alcohol  and  from 
the  thralldom  of  drunkenness,  crime,  vice,  delinquency, 
disease,  inefficiency,  degeneracy,  destitution  and  political 
corruption. 

Liberty  and  Sham  Freedom 

Warren  S.  Stone,  as  locomotive  engineer,  had  to  sub- 
mit to  interference  with  his  “liberty  to  drink’’  long  before 
legal  prohibition.  The  prohibittion  was  first  imposed  by 
the  owners  of  the  railroad.  Then  the  Brotherhood  of 
Locomotive  Engineers  themselves  actually  demanded 
national  prohibition  by  unanimous  vote,  with  826  dele- 
gates present.  If  such  prohibition  was  an  interference 
with  their  personal  liberty  in  fact  as  well  as  in  name, 
these  freemen,  among  the  finest  specime'ns  of  American 
labor,  would  never  have  submitted  to  such  interference 
by  their  employers,  much  less  would  they  have  asked 
for  national  prohibition.  But  they  came  to  see  that  pro- 
hibition really  freed  them  from  something  and  came  to 
love  it  as  all  of  us  love  freedom.  The  working  men  in 
general  will  come  to  love  prohibition  when  they  under- 
stand what  a sham  freedom  is  the  liberty  to  poison 
themselves. 

It  is  just  because  I believe  so  devoutly  in  real  liberty 
that  I favor  prohibition.  It  is  liberative — not  restrictive — 
in  setting  free  human  energy  and  happiness,  just  as  is 
compulsory  education,  once  thought  to  be  an  interference 
with  liberty.  Prohibition  should  keep  us  free  from  the 
thralldom  of  a drug  habit,  from  the  paralysis  of  ineffi- 
ciency, from  the  political  domination  of  the  saloon.  I 
know  nothing  that  can  add  so  much  to  the  liberties  of 
our  people  as  a whole  as  prohibition.  America  will  never 
be  a truly  free  country  until  wholly  free  from  the  slavery 
to  alcohol  that  now  limits  and  endangers  our  freedom  to 
exercise  the  faculties  with  which  Nature  and  Nature’s 
God  have  endowed  us. 


